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election shall become irrevocable after 
the last day prescribed for making it. 

(2) When no return is required to be 
filed. If no return is required to be filed 
for the taxable year of the trust for 
which the election is made, the elec-
tion shall be made in a statement filed 
with the internal revenue office with 
which a return by such trust would be 
filed if such trust were required to file 
a return for such taxable year. See sec-
tion 6091 and the regulations there-
under for place for filing returns. The 
election under this subparagraph shall 
be made not later than the time pre-
scribed by law for filing a return if 
such trust were required to file a re-
turn for such taxable year. Such elec-
tion shall become irrevocable after the 
last day prescribed for making it. 

(b) Elections under prior law. Elections 
made pursuant to section 663(b) prior 
to its amendment by section 331(b) of 
the Tax Reform Act of 1969 (83 Stat. 
598), which, under prior law, were irrev-
ocable for the taxable year for which 
the election was made and all subse-
quent years, are not effective for tax-
able years beginning after December 31, 
1968. In the case of a trust for which an 
election was made under prior law, the 
fiduciary shall make the election for 
each taxable year beginning after De-
cember 31, 1968, for which the treat-
ment provided by section 663(b) is de-
sired. 

[T.D. 7204, 37 FR 17135, Aug. 25, 1972]

§ 1.663(c)–1 Separate shares treated as 
separate trusts or as separate es-
tates; in general. 

(a) If a single trust (or estate) has 
more than one beneficiary, and if dif-
ferent beneficiaries have substantially 
separate and independent shares, their 
shares are treated as separate trusts 
(or estates) for the sole purpose of de-
termining the amount of distributable 
net income allocable to the respective 
beneficiaries under sections 661 and 662. 
Application of this rule will be signifi-
cant in, for example, situations in 
which income is accumulated for bene-
ficiary A but a distribution is made to 
beneficiary B of both income and cor-
pus in an amount exceeding the share 
of income that would be distributable 
to B had there been separate trusts (or 
estates). In the absence of a separate 

share rule B would be taxed on income 
which is accumulated for A. The divi-
sion of distributable net income into 
separate shares will limit the tax li-
ability of B. Section 663(c) does not af-
fect the principles of applicable law in 
situations in which a single trust (or 
estate) instrument creates not one but 
several separate trusts (or estates), as 
opposed to separate shares in the same 
trust (or estate) within the meaning of 
this section. 

(b) The separate share rule does not 
permit the treatment of separate 
shares as separate trusts (or estates) 
for any purpose other than the applica-
tion of distributable net income. It 
does not, for instance, permit the 
treatment of separate shares as sepa-
rate trusts (or estates) for purposes of: 

(1) The filing of returns and payment 
of tax, 

(2) The deduction of personal exemp-
tion under section 642(b), and 

(3) The allowance to beneficiaries 
succeeding to the trust (or estate) 
property of excess deductions and un-
used net operating loss and capital loss 
carryovers on termination of the trust 
(or estate) under section 642(h). 

(c) The separate share rule may be 
applicable even though separate and 
independent accounts are not main-
tained and are not required to be main-
tained for each share on the books of 
account of the trust (or estate), and 
even though no physical segregation of 
assets is made or required. 

(d) Separate share treatment is not 
elective. Thus, if a trust (or estate) is 
properly treated as having separate 
and independent shares, such treat-
ment must prevail in all taxable years 
of the trust (or estate) unless an event 
occurs as a result of which the terms of 
the trust (or estate) instrument and 
the requirements of proper administra-
tion require different treatment. 

[T. D. 6500, 25 FR 11814, Nov. 26, 1960; 25 FR 
14021, as amended by T.D. 8849, 64 FR 72543, 
Dec. 28, 1999]

§ 1.663(c)–2 Rules of administration. 
(a) When separate shares come into ex-

istence. A separate share comes into ex-
istence upon the earliest moment that 
a fiduciary may reasonably determine, 
based upon the known facts, that a sep-
arate economic interest exists.
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